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The Regulation of Mud Flaps
Teaching Note

Packaged in just three pages, this case seems deceptively simple, but it raises several critical
questions facing potential lobbying organizations, such as:

1. When should firms join together to advance a common interest?

2. What strategies would be most effective for opposing an issue while it is in Congress, and
how might those strategies differ when that issue is being addressed by a rule-making
bureaucracy?

3. How should (and do) interest groups use (or exploit) their nonprofit status, granted by the tax
code, o advance for-profit interests?

This teaching note summarizes the Mud Flaps case, suggests three opening questions and
recommends a simple teaching plan. The brief mud flaps epilogue introduces additional opportunities
for discussion, and one might consider using it like a part B case.

Case Summary

Walter Reddaway, an inventive tinkerer and Oregon truck driver, conceived of a “fuzzy” mud
flap that would presumably reduce spray from truck tires and save lives. He sold his idea to Monsanto,
the maker of Astroturf, and soon the manufacturing giant was in the mud flaps business competing
against nine small firms. Despite aggressive marketing, the “fuzzy” mud flap did not sell. Monsanto

tried to persuade its competitors to join it in petitioning the government to require the use of mudflaps,
thereby increasing the demand for all the firms’ mudflaps. Monsanto was rebuffed and, on its own,
encouraged John Danforth, a republican senator from Missouri, to help pass a provision that would
require all trucks to use mud flaps that reduce spray by at least 75 percent—giving Monsanto the edge.

Enter James Lockwood of the Koneta Rubber Company, ene of the small mud flap firms that
stood to lose money if the Department of Transportation implemented Monsanto's law. Lockwood hired
lobbyist Randy Stayin to figure out what to do. Together they formed the Effective Spray Control
Orgardzation, comprised of Monsanto's nine smaller competitors. The case ends there.

In the epilogue, we learn that Lockwood and Stayin adopted a two-track strategy: delay the
issuance of rules by the DOT and change the law on which those rules would have been based. In
delaying the rules, the mud flaps firms worked with a diverse coalition of interested parties such as
trucking companies and the railroads. To take on Senator Danforth, ESCO relied on the assistance of
their own legislative “horse,” Robert McEwen, a republican representative from Ohio. McEwen and
Danforth eventually struck a deal that effectively removed Monsanto's market advantage. Monsanto
soon sold its mud flaps product line.

This teaching note was written by David C. King, Associate Professor of Public Policy, Jokn F. Kennedy
School of Government. (0796)
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Students who have been through law school will recognize that the legal background to this
teaching case is based on the 1959 US Supreme Court decision, Bibb v. Navajo Freight Lines (359 US
520), which allowed the federal government to regulate mud flaps, inasmuch as roads are used for
interstate commerce. Of course, other aspects of automotive safety, such as insurance requirements and
inspections, are still largely regulated at the state level. The Bibb decision, therefore, prechided the
protagonists in our teaching case from pursuing a state strategy.

Three Opening Questions

A. ROLE-PLAYING. The case ends with James Lockwood having hired Randy Stayin, who then
organized the Effective Spray Control Organization. Monsanto’s mud flaps legislation had already
passed the Congress and had been signed by the president. Ask your students to imagine themselves to
be Randy Stayin. Two opening questions to consider are:

Question 1, How do you [as Randy Stayin] assess your client’s situation? or
Question 2. What do you do next?

In assessing the client’s situation, students will likely raise three issues. First, after failing to
dent the market with their own product, Monsanto met with the major mud flap manufacturers
(including Koneta Rubber—Lockwood’s company) and proposed that they form a coalition to push a bill
through Congress requiring that all trucks on US roads be equipped with mud flaps. Note that Monsanto
was not proposing that all trucks be fitted with “fuzzy” mud flaps. The company simply wanted the
market to expand, which would enable it to compete more successfully for new sales. The established,
though smaller, firms declined, forcing Monsanto to go it alone on Capitol Hill. Students may wonder,
“Was it a mistake for the mud flaps firms to reject joining an early coalition with Monsanto?” Most
Washington lobbyists would answer that question with a loud, “Yes, big mistake.” This would be a
useful opportunity to talk about when and why lobbying coalitions are formed, perhaps suggesting one
model that Lockwood might have considered before rejecting Monsanto. Ralston Purina, for example,
subsidizes the coalition memberships of smaller pet-food producers so that the entire industry can
pursue collective goods with a unified voice. (For general background information on interest group
coalitions, see Randy Hula's, Rounding Up the Usual Suspecis: Forging Interest Group Coalitions in
Washington, in Interest Group Politics, 4th Edition, edited by Allan Cigler & Burdett Loomis,
Washington: CQ Press, 1995.)

The second issue that is likely to be raised is that Monsanto had a heavy-weight, Senator
Danforth, in its comer. Danforth was chair of the Senate Subcommittee on Surface Transportation,
meaning that any legislative solution would ultimately have to involve him. At this point, some
students might need to be reminded about the flow of legislation to iltustrate that, if ESCO tried to
change things in Congress, there would be no way to wire around Danforth’s institutional position.
Furthermore, if ESCQO opted for a rule-making strategy, Danforth might still have considerable
influence on just how quickly the regulations were written. (For an insightful--and classroom friendly—
discusslon of the importance of having someone like Danforth on board, see Chapter 3 in Emest and
Elisabeth Wittenberg’s, How to Win in Washington, 2nd edition, Cambridge: Basil Blackwill, 1994.)
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Finally, a number of students may argue that the client was not in a bad position at all, and
Koneta Rubber should have simply tried to get in on the “fuzzy” mud flap game by producing knock-off
versions. Although that is not a bad suggestion, and students suspicious of politics in general may find it
particularly attractive, that is not Randy Stayin’s role here. Lockwood, however, may have this
sirategy in mind—delaying Monsanto's dominance just long enough for Koneta Rubber to figure out a way
around Monsanto's patent.

A second possible opening question, “What do you do next?,” allows for a review of the policy-
making process. Most students will recali that a bill has to pass both the House and the Senate in
identical form, and then be signed by the president, before becoming a law. Few students, however,
appreciate the complicated political maneuvers that can take place after a bill becomes a law, and
before that law is translated into the US Code. For instance, federal regulations must be written that
will allow for a law to be implemented. (The most useful treatment of the options is Cornelius Kerwin's,
Rule making: How Government Agencies Write Law and Make Policy, Washington: CQ Press, 1994.)

The most viable “what next?” strategy is to delay the regulations and to influence what the
regulations say when they are finally writlen. (Inczeasingly, legislators are including time limits
during which regulators must write rules. Apparently, there were no time limits on the mud flaps
regulations, which made delay a useful option.) The public comment period is relatively brief, so ESCO
might have considered filing suit against the Department of Transportation, effectively lengthening
the comment period. Taking such action is usually not interpreted as a hostile act by regulatory
agencies. Students should be able to devise some arguments that the DOT might find persuasive. For
example, there is an apparent tradeoff between economic efficiency and safety. ESCO should consider
making both arguments—that the economic efficiency costs are higher than one might expect, and that
the safety benefits are lower than anticipated. Since there is uncertainty about both, ESCO could
implore the DOT to conduct studies.

While pursuing a regulatory strategy, students should also consider trying to overturn the legal
precedent on which the rule is based. In vther words, go back to Congress and change the law. Some
questions students should be able to answer include: “What sort of congressional sponsor should ESCO
ask to help change the law?” (Preferably one with both an institutional position in Congress on
transportation issues and a constituency link to at least one of the smaller mud flap manufacturers.)
“What other interest groups might want to join ESCO in a coalition?” (Do not overlook railroads,
trucking companies, and the industries they service.) “Should ESCO form a political action
committee?” This discussion leads naturally toward money and politics, and can be tied to Monsanto’s
eatlier contributions to Danforth, (One of the most useful—and accessible—treatments of the general
issue is by Richard L. Hall & Frank Wayman in Buying Time: Moneyed Interests and the Mohilization
of Bins in Congressional Committees, American Pclitical Science Review, September 1990.)

B. QUESTIONING THE ROLE OF NONPROFITS. Almost all interest groups operating in
Washington, DC are “not-for-profit” organizations in the eyes of the Internal Revenue Service.
Depending on the type of nonprofit—primarily 501¢(3) and 501¢(4)—these organizations are exempt
from paying most taxes, enjoy lower postage rates, and often can accept tax-free contributions. The
nonprofit sector has evolved to include groups (such as ESCO) that few would have expected. (For a
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